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ABSTRACT | OZET

With the institution of the Ombudsman, citizens are intended to be
protected from the administrative authority. Ombudsman institutions
emerged as a necessity of human rights, the rule of law, and democratic

state structure.

Ombudsmanlhik kurumu ile idarenin giicii karsisinda vatandasin korunmasi
amaclanmistir. Ombudsmanlik kurumu insan haklari, hukuk devleti ve de-
mokratik devlet yapisimin bir geregi olarak ortaya cikmistir.
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I.INTRODUCTION

The Ombudsman Institution of the Repub-
lic of Turkey, also known as the Ombuds-
man, was established in 2012 with the Law
No.6328 as a constitutional public entity af-
filiated with the Grand National Assembly of
Turkey. In Turkey, Ombudsman is governed
by Law No. 6328 on the Ombudsman Institu-
tion, which details their mandate, power, and
operational procedures. Perhaps the most
significant characteristic of the institution is
its autonomy. The institution cannot accept
instructions or directives from any organ, au-
thority, or power. In addition, the institution’s
decisions are not binding.

Unlike the administrative judiciary, the Om-
budsman Institution has the authority to con-
duct research and examination regarding the
transactions and actions of the administra-
tion, as well as the attitudes and behaviors
of the administration. However, disputes be-
tween private parties are not covered by the
agency'’s mandate.

The Ombudsman Institution, which was first
established in Sweden, holds significant
importance in overseeing the administra-
tion, preventing arbitrary actions by public
authorities, and addressing administrative
dysfunctions. It is considered a crucial insti-

1. GIRIS

Ulkemizde kamu denetciligi olarak adlan-
dinlan ve kurulus, gorev ve ¢alisma usul-
leri 6328 sayill Kamu Denetgiligi Kurumu
Kanun'u' ile duzenlenmistir. Kurumun belki
de en 6nemli 6zelligi bagimsiziigidir. Kurum
hi¢bir organ, makam veya merciden emir ve
talimat alamaz. Kurumun bir diger 6zelligi
ise kararlarinin hicbir baglayiciliginin bu-
lunmamasidir.

Kamu Denetciligi Kurumu idarenin islem ve
eylemleriilgili arastirma ve inceleme yapabil-
me yetkisine sahip olup ayrica idari yargidan
farkli olarak idarenin tutum ve davraniglariyla
ilgili de arastirma ve inceleme yapabilmekte-
dir. Ancak 6zel kisiler arasindaki uyusmazlik-
lar kurumun goérev kapsami alanina girme-
mektedir.

Dunya’da ilk 6rnegi isveg'te olusan Ombu-
dsmanlik kurumu bir baska deyisle kamu
denetciligi kurumu idarenin denetlenmesi,
kamunun keyfiyet¢i davraniglarinin éntne
gecmesive idarenin isleyisindeki aksaklikla-
rin giderilmesi adina en 6Gnemli kurumlardan
biridir. Hem Dunya’daki bircok ulkede hem
de ulkemizde insan haklari, hukuk devleti,
demokratik devlet yapisinin bir geregi ola-
rak varligini surdurmektedir.

tution in upholding the rule of law and pro-
moting human rights in various countries,
including Turkey.

This research aims to explore the function-
ing of the Ombudsman Institution in Turkey.
After providing a brief introduction to the
concept of the ombudsman, this section ex-
amines the essential characteristics, powers,
and operations of the Ombudsman Institu-
tion. It also delves into the selection process
of the Chief Ombudsman and auditors, as
well as their responsibilities and term of of-
fice, within the framework of Law No. 6328
on the Ombudsman Institution.

Il. THE CONCEPT OF THE
OMBUDSMAN

The Ombudsman institution, established as
a requirement of the rule of law to ensure
the oversight of the administration outside
the judicial organs, is now implemented in
many countries. The concept of Ombuds-
man originated from Switzerland and is
formed by combining the words “ombuds,”
meaning “mediator,” and “man,” referring to
a person, implying the role of a mediator. In
our country, expressions such as “Turkish
Ombudsman,” “public inspector,” “public
arbiter,” and “citizen representative” have
been considered to represent the concept of
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Bu ¢alismanin amaci ombudsmanlik kuru-
munun Turkiye'deki isleyisinin incelenme-
sidir. Bu dogrultuda ombudsmanlik kav-
ramina kisaca deginildikten sonra Kamu
Denetciligi Kurumunun temel ozellikleri,
yetkileri, isleyisi, Basdenetcinin ve denet-
cilerin secimi, gorev kapsami, gorev suresi
tabi oldugu 6328 sayili Kamu Denetgiligi Ku-
rumu Kanun'u gergevesinde incelenmistir.

1. OMBUDSMANLIK KAV-
RAMI

Ombudsmanlik kurumu, hukuk devleti ilkesi-
nin bir geregdi olarak idarenin yargi organlari
disinda denetlenmesi amaciyla olusturul-
mus, gunumuzde bir¢ok ulkede uygulan-
maktadir. Ombudsmanlik kavrami dilimize
isvigre’den gelmis olup “aracl” anlamina ge-
len “ombuds” ve kisi anlamina gelen “man”
kelimelerinin birlesmesiyle olusmustur ve
aracl anlamina gelmektedir. Ulkemizde om-
budsmanlik kavraminiifade etmek icin “Turk
ombudsmani”, “kamu denetgisi”, “kamu ha-
kemi”, “yurttas s6zcugu” gibi ifadelerin kul-
lanilmasi giindeme gelmigse de son olarak

— MAKALELER

DiPNOT

1 6328 sayili Kamu Denetgiligi Kuru-
mu Kanun’u 29.06.2012 tarih 28338
sayili Resmi Gazete.
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ry Body in the Protection of Citizens
Against Government: Ombudsman”
New Turkey Journal, P. 14, Ankara
1997, p. 764.

4 Turgut Tan/ Bahar Beyazit, Ad-
ministrative Law, 10th Edition, Turhan
Bookstore, Ankara 2021, p. 590-591.

5 Tutal, p. 205-206.

6 Ufuk Ceren Mensiz, Ombudsman
(Ombudsman), Galatasaray University
Institute of Social Sciences, August
2014, p. 36.
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ombudsman. However, following the recent
changes made in Atrticle 74 of the Constitu-
tion, the term “public oversight” has been
preferred?

The concept of Ombudsman, in short, is the
oversight of the public administration. Its pur-
pose is to prevent arbitrary behavior by the
public administration, address operational
deficiencies, and enhance the effectiveness
and efficiency of the state by examining and
investigating the administration’s actions,
identifying improper practices, and finding
solutions?.

While the scope, operation, and powers of
the Ombudsman vary from country to coun-
try, their essential powers against the admin-
istration remain largely the same. The estab-
lishment of the Ombudsman institution is a
necessity for human rights, the rule of law,
and the democratic structure of the state. It
aims to protect the rights and freedoms of
individuals.

I1l. THE LAW ON THE OM-
BUDSMAN NO. 6328

A. Purpose of the Law

The purpose of Law No. 6328 on the Om-
budsman Institution is to establish an inde-
pendent and effective complaint mecha-
nism in the functioning of public services,
in order to examine, investigate, and make
recommendations regarding the actions,
transactions, attitudes, and behaviors of the
administration in terms of compliance with
human rights, justice based on the rule of
law, and fairness*.

In other words, it aims to protect individuals
against the power of the administration. As
explicitly stated in the law, the Ombudsman
Institution, or public oversight, aims to re-
solve disputes in the public administration
without resorting to the judiciary.

B. Characteristics of the Om-
budsman Institution

Although the Ombudsman Institution is not
completely independent from the state, its
most important characteristic is its inde-
pendence and impartiality®. The institution

Anayasa’nin 74. maddesinde yapilan degi-
siklikler sonucunda “kamu denetgciligi” ifa-
desi tercih edilmigtir2

Ombudsmanlik kavrami kisaca kamunun
denetlenmesidir. Kamunun keyfiyetci dav-
ranmasini engellemek kamunun isleyisinde-
ki aksakliklarin 6ntne gecebilmek devletin
daha etkin ve verimliigleyisini saglayabilmek
amaciyla yonetimin islemlerini sorgulamak
ve arastirmak kotu uygulamalarini tespit
edip ¢o6zum yollari retmeye calismasidirs.

Ombudsmanin gorev kapsami, isleyisi yet-
kileri ulkeden ulkeye degismekle birlikte
yonetim karsisindaki yetkileri esas itibariyle
aynidir. Ombudsmanlik; insan haklari, hu-
kuk devleti, demokratik devlet yapisinin bir
geregi olarak olusturulmustur. Boylelikle
bireylerin hak ve ¢zgurluklerinin korunmasi
amaclanmistir.

111. 6328 SAYILI KAMU
DENETCILiGi KURUMU
KANUN'U

A. Kanun'un Amaci

6328 sayill Kamu Denetgiligi Kurumu Ka-
nun‘un amaci “kamu hizmetlerinin isleyisin-
de bagimsiz ve etkin bir sikdyet mekanizmasi
olusturmak suretiyle, idarenin her turlu ey-
lem ve islemleri ile tutum ve davranislarini;
insan haklarina dayali adalet anlayisi icinde,
hukuka ve hakkaniyete uygunluk yonlerin-
denincelemek, arastirmak ve 6nerilerde bu-
lunmak” seklinde belirlenmigtir.

Bir bagka deyisle idarenin gucu kargisinda
bireyin korunmasi amaclanmistir. Kanun
maddesinde agik¢a ifade edildigi Uzere
Kamu Denetciligi Kurumu bir diger deyisle
ombudsmanlik ile kamu isleyisindeki uyus-
mazliklarin yargi yoluna gidilmeksizin ¢6zu-
mua amaclanmigtir.

B. Kamu Denetgiligi Kurumu-
nun Ozellikleri

Kamu Denetciligi Kurumunun devletten
tamamen bagimsiz olmamakla birlikte en
onemli 6zelligi bagimsiz ve tarafsiz olmasi-
dirs. Kurum herhangi bir organ, makam ve

cannot receive orders or instructions from
any organ, office, or authority. By its nature,
it is entirely independent from the executive
branch and administration. The Ombudsman
must maintain independence both from the
authority that appoints them and from the
organizations they oversee. Article 12 of
the Law explicitly states, “No organ, office,
authority, or person can give orders, issue
directives, or provide recommendations or
advice to the Chief Ombudsman and the au-
ditors regarding their duties”. This provision
aims to ensure that the institution acts in a
neutral and independent manner in its duties
and procedures.

The independence and impartiality of the
institution are primarily related to the meth-
ods of selection, term of office, and removal,
as well as its budget and staff. Article 10 of
Law No. 6328, which regulates the qualifica-
tions for the Chief Ombudsman and auditors,
states that they must be Turkish citizens, not
be deprived of public rights, have worked for
a minimum of ten years in public institutions
and organizations, international organiza-
tions, civil society organizations, or private
sector, or not have been convicted of a crime
that impedes employment. In addition, the
Chief Ombudsman must be at least fifty years
old, and the auditors must be at least forty
years old. Furthermore, the same article in-
cludes a provision that states, “Not being a
member of any political party during the ap-
plication process,” which aims to prevent the
Chief Ombudsman or auditors from becom-
ing members of any political party during or
after their candidacy, thus preserving their
independence and impartiality.

TURKIYE'DE IDARI OMBUDSMANLIGIN ISLEYiSI

merciden emir ve talimat alamaz. Dogasi ge-
reQi yarttmeden ve idareden tamamen ba-
gimsizdir. Kamu Denetgisi gorevini icra eder-
ken gerek kendisini secen otoriteye gerekse
denetiminin yaptig kuruluslara karsi bagim-
siz olmalidir. is bu husus Kanun’un 12. Mad-
desinde “Higbir organ, makam, merci veya
kisi bas denetciye ve denetcilere gorevleriyle
ilgili olarak emir ve talimat veremez, genelge
goénderemez, tavsiye ve telkinde bulunamaz”
seklinde belirtilmistir. Bu sekilde kurumun
gorev ve islemlerinde tarafsiz ve bagimsiz
sekilde hareket etmesi amacglanmistir.

Kurumun bagimsizligi ve tarafsizligi her sey-
den 6nce secilme, gorev suresi ve gérevden
alinma yontemleri, butce ve personeliyle
iliskilidir®. Nitekim Bas denetci veya denetci
secilebilmek icin aranan sartlari duzenleyen
6328 sayili Kanun’un 10. maddesinde Bas
denetci ve denetgiler icin; Turk Vatandasi
olma kamu haklarindan yasakli olmamak,
kamu kurum ve kuruluslarinda, uluslarara-
si kuruluslarda, sivil toplum kuruluslarinda
veya kamu kurumu niteligindeki meslek ku-
ruluslarinda ya da ¢zel sektdrde toplamda
en az on yil calismis olmak veya calismaya
engel bir su¢tan mahkum olmamak sartlari
aranmakta olup ayrica bas denetgci igin elli
ve denetgiler igin kirk yasini doldurma sarti
bulunmaktadir. Ayni maddenin devaminda
“Basvuru sirasinda herhangi bir siyasi par-
tiye iye olmamak” seklindeki duzenleme
ile de bas denetci veya denetc¢inin adaylik
sirasinda ve sonrasinda herhangi bir siyasi
partiye Gye olmasinin énune gegilerek ba-
gimsizlik ve tarafsizlik 6zellikleri korunmaya
calisilmigtir.

MAKALELER

DiPNOT

2 Erhan Tutal, Dunyada ve Turki-
ye'’de Ombudsmanlik, Ankara 2014,
s. 75; Mustafa Buyukavci, “Ombu-
dsmanlik Kurumu”, Ankara Barosu
Dergisi, Yil 66, S. 4, Guz 2008, s. 10-13.

3 Zekeriya Temizel, “Yurttasin Yo-
netime Karsi Korunmasinda Bir Dene-
tim Organi: Ombudsman” Yeni Turkiye
Dergisi, S. 14, Ankara 1997, s. 764.

4 Turgut Tan/ Bahar Beyazit, ida-
re Hukuku, 10. Baski, Turhan Kitabevi,
Ankara 2021, s. 5690-591.

5 Tutal, s. 205-206.

6 Ufuk Ceren Mensiz, Ombuds-
manlik (Kamu Denetgiligi), Galatasaray
Universitesi Sosyal Bilimler Enstitusu,
Agustos 2014, s. 36.
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According to the Law on the Ombudsman
No. 6328, the Turkish Grand National As-
sembly is responsible for choosing the Chief
Ombudsman and auditors. The Chief Om-
budsman is responsible for reviewing com-
plaints received by the Agency, conducting
research, and making recommendations to
the administration; drafting regulations and
an annual report on the application of the
Law; drafting a special report without wait-
ing for the annual report; announcing the re-
ports to the public; and choosing an auditor
to stand in for him in his absence; arranging
the division of labor between the auditors so
that one of them is assigned in the field of
women’s and children’s rights, appointing
the Secretary General and other staff, and
carry out any other responsibilities man-
dated by law. Auditors’ responsibilities are

defined as providing assistance to the Chief
Ombudsman and taking on any other tasks
that may be entrusted to them. The Chief
Ombudsman oversees and speaks for the
organization. The Chief Ombudsman’s and
auditors’ terms of office are set at four years.
The newly elected Chief Ombudsman or au-
ditor will serve for four years in place of the
Chief Ombudsman or auditor who left before
the end of his tenure for any cause, such as
resignation, death, or dismissal. A person
who has previously served as Chief Om-
budsman or auditor for one term may only
be chosen for one more term. The period of
office of the Chief Ombudsman and auditors
has been structured in parallel with the term
of office of the Assembly, and the doctrine

6328 sayili Kanun ile bas denetci ve denet-
cilerin secim gérevi TBMM’ye verilmistir. Bas
denetcinin gorevi; Kurum’a gelen sikayetle-
ri incelemek, arastirma yapmak ve idareye
Onerilerde bulunmak, Kanun'un uygulan-
masina iliskin yonetmelikleri ve yillik raporu
hazirlamak, yillik rapor beklemeksizin gerekli
buldugu durumlara 6zel rapor hazirlamak, ra-
porlari kamuoyuna duyurmak, yoklugunda
kendisine vekalet edecek denetciyi belirle-
mek, birisi kadin ve ¢ocuk haklari alaninda
gorevlendirilmek Uzere denetgiler arasindaki
is bolumunu duzenlemek, Genel Sekreteri ve
diger personeli atamak ve kanunlarla verilen
diger gorevleri yapmaktir. Denetcilerin go-
revleri ise bas denetciye yardimci olmak ve
bas denetgi tarafindan verilen diger gorev-
leri yapmak olarak belirlenmistir. Kurum, bas
denetgi tarafindan yonetilir ve temsil edilir.

Bas denetci ve denetgilerin gorev sureleri
4 yil olarak belirlenmistir. istifa, 6lum veya
gorevden alinma gibi herhangi bir neden-
le suresi bitmeden gorevinden ayrilan bas
denetci veya denetcinin yerine yeni secilen
bas denetci veya denetcinin gorev suresi de
dort yildir. Bir donem bas denetg¢i veya de-
netci olarak gorev yapan bir kimse sadece
bir dobnem daha bas denetci veya denetgci
secilebilir. Bas denetci ve denetcilerin gbrev
suresi Meclis'in gorev suresi ile paralel olarak
duzenlenmis olup, bu durumun ombudsma-
nin bagimsizligini saglamaya yonelik oldugu
doktrinde ifade edilmistir’.

Kurumun bagimsiz ve tarafsiz 6zelliginin ko-
runmasi amaciyla 6328 sayili Kanun'da du-

states that this arrangement is intended to
ensure the ombudsman’s independence’.

In order to maintain the independence and
impartiality of the institution, another aspect
regulated in Law No. 6328 is the budget. Ar-
ticle 4 of the Law states, “In order to fulfill the
duties specified in this Law, the Ombudsman
Institution, which is attached to the Turkish
Grand National Assembly, has been estab-
lished as a public legal entity with a special
budget located centrally in Ankara.” This
provision aims to ensure the independence
and impartiality of the institution by specify-
ing that its budget is a special budget. Addi-
tionally, Article 16 of the same Law states that
the Chief Ombudsman has the same finan-
cial and social rights as the Undersecretary of
the Prime Ministry, and the auditors have the
same rights as the Deputy Undersecretaries
of the Prime Ministry. This further contributes
to maintaining the independence and impar-
tiality of the institution.

C. Duties And Powers Of The
Ombudsman Institution

The primary focus of the Ombudsman Insti-
tution is to examine and investigate admin-
istrative actions and procedures, specifically
those related to public administration. It does
not have jurisdiction over conflicts between
private individuals or legislative and judicial
processes. Unlike administrative courts, the
Ombudsman Institution has the authority to
investigate and scrutinize various adminis-
trative activities, transactions, attitudes, and
behaviors. However, it is important to note
that administrative jurisdiction, as defined
by Law No. 2577 on Administrative Proce-
dural Jurisdiction, is limited to reviewing the
conformity of administrative actions and pro-
cedures with the law. Under Article 5 of the
Ombudsman Law, the Institution is responsi-
ble for examining, investigating, and provid-
ing recommendations to the Administration
on all types of acts, actions, attitudes, and
behaviors in response to complaints relat-
ed to the functioning of the Administration.
These examinations are conducted within
the framework of a human rights-based un-
derstanding of justice, considering legality
and fairness principles. Unlike administrative
courts, the Ombudsman Institution evalu-
ates administrative attitudes and conduct
not only for legal compliance but also for
appropriateness. It should be noted that
certain acts fall outside the scope of the In-
stitution®. These include acts related to the

TURKIYE'DE IDARI OMBUDSMANLIGIN ISLEYiSI

zenlenen bir diger husus ise butce konusu-
dur. Kanun’un 4. maddesinde; “Bu Kanun'da
belirtilen gorevleri yerine getirmek amaciyla,
Turkiye Buyuk Millet Meclisine bagli, kamu
tuzel kisiligini haiz, 6zel butgeli ve merkezi
Ankara’da bulunan Kamu Denetciligi Kuru-
mu kurulmustur.” seklinde belirtilmis olup
Kurum’un bagimsiz ve tarafsizligini sagla-
mak amaciyla Kurum’un butcesi 6zel butgeli
olarak belirtilmis olup ayrica ayni Kanunun
16. maddesinde; Bas denetginin, Basbakan-
ik Mustesari ile denetginin ise Basbakanlik
mustesar yardimcilari ile ayni mali ve sosyal
haklara sahip oldugu belirtilmistir.

C. Kamu Denetg¢iligi Kurumu-
nun Gorev ve Yetkileri

Kamu Denetgiligi Kurumu yalnizca idarenin
islem ve eylemleriyle ilgili arastirma ve ince-
lemelerde bulunmakta olup 6zel kisiler ara-
sindaki uyusmazliklar, yasama ve yargisal
islemler Kurumun inceleme alani kapsami-
na girmemektedir. Kamu Denetciligi Kuru-
mu idari yargidan farkli olarak idarenin her
tarlt eylem ve islemlerini ve ayrica idarenin
tutum ve davraniglarini inceleme ve arastir-
ma konusu yapabilmektedir. Ancak bilindigi
Uzere idari yargl 2577 sayili idari Yargilama
Usult Kanun’un 2. maddesi geregince yal-
nizca idarenin iglem ve eylemlerinin hukuka
uygunlugunu denetleyebilmektedir. Kamu
Kurumu Denetgiligi’'nin 6zelliklerinin duzen-
lendigi 6328 Sayili Kanun'un 5. Maddesinde
“idareninisleyisiile ilgili sikayet tizerine, ida-
renin her tarlt eylem ve islemleriile tutum ve
davraniglarini; insan haklarina dayali adalet
anlayisi icinde, hukuka ve hakkaniyete uy-
gunluk yonlerinden incelemek, arastirmak
ve idareye Onerilerde bulunmak” seklin-
de belirtilmistir. idari yargidan farkli olarak
Kamu Denetgiligi Kurumu idarenin her tur-
0 tutum ve davranisini inceleyebilmekte,
bu incelemeyi sadece hukuka uygunluk
acisindan degil yerindelik acisindan da de-
netleyebilmektedir®. Bununla birlikte “Cum-
hurbaskaninin tek basina yaptigiislemleriile
resen imzaladigi kararlar ve emirler, Yasama
yetkisinin kullanilmasina iliskin islemler, yar-
gryetkisinin kullanilmasinaiiligkin kararlar ve

MAKALELER

DiPNOT
7 Tutal, s. 194.

8 Ferhat Yildirim, Arabuluculuk ve
Ombudsmanlik Seckin Yayincilik, An-
kara 2014, s. 186.
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contain a specific matter; b) concern
disputes which are being handled or
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c) do not meet the criteria set forth in
the second paragraph; c) have the
same reasons, subject-matter, and par-
ties; and d) have already been resolved
shall not be examined.

10 Mensiz, p. 183.

11 Selami Demirkol, “A Compara-
tive Study Draft on Ensuring the Effec-
tiveness of the Ombudsman Institution
and Its Relationship with the Judiciary”,
Journal of Administrative Law and Sci-
ences, Vol. 15, P. 2, 2012, p. 77.
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exercise of legislative power, acts related to
the exercise of judicial power, and acts solely
of a military nature carried out by the Turkish
Armed Forces.

D. Application Procedure to
the Ombudsman Institution

As stated previously, in order for the Om-
budsman Institution to take action, a formal
complaint is required since it does not have
the authority to act on its own initiative. Ac-
cording to Article 74 of the Constitution of
the Republic of Turkey and Article 17 of the
Ombudsman Law No. 6328, everyone, with-
out exception or restriction, has the right to
access information and appeal to the Om-
budsman Institution®. Both individuals and
legal entities can submit applications to the
Institution, and the confidentiality of these
applications can be ensured upon the re-
quest of the applicants, as stated in Article
17(1) of the Ombudsman Law No. 6328.

Before making an application to the Om-
budsman Institution regarding the actions
and transactions of the administration, it
is necessary to exhaust the available legal
remedies. This means that the administrative
remedies specified in the Administrative Ju-
risdiction Procedures Law No. 2577, as well
as any mandatory administrative remedies
stipulated in special laws, must be pursued.
While the Administrative Jurisdiction Proce-
dures Law No. 2577 provides both optional
and mandatory administrative remedies, the
Law No. 6328 makes the remedies that were
optional under Law No. 2577 mandatory for
application to the Ombudsman Institution.
However, the exhaustion of administrative
remedies required by special laws is consid-
ered sufficient. The requirement to exhaust
administrative remedies before submitting
an application to the Institution has been
criticized in legal circles, as it is seen to make
the application process more difficult and
contradict the intended purpose of the In-
stitution®. However, there is an exception
to this rule, as outlined in Article 17(4) of the
Ombudsman Law No. 6328. According to
this article, if it is anticipated that damages
would be difficult or impossible to compen-
sate for, the Institution may consider appli-
cations even if administrative remedies have
not been exhausted.

The applications with the same reasons, sub-
ject-matters, and sides, and which have been
resolved beforehand shall not be examined.

Turk Silahli Kuvvetlerinin sirf askeri nitelikte-
ki faaliyetleri” kurumun goérev alani diginda
birakilmistir.

D. Kamu Denetciligi Kurumu-
na Basvuru Usulii

Yukarida da degindigimiz Uzere Kurum’a
re'sen harekete gegcme yetkisi taninmadi-
gindan, Kurum’un harekete gecebilmesiicin
sikayet basvurusunda bulunulmasi zorunlu-
dur. Anayasa’nin 74. Maddesi ve 6328 sayili
Kanun’un 17. maddesi geregince Kamu De-
net¢iligi Kurumu’na basvurma hakki hi¢bir si-
nirlamaya tabi olmaksizin istisnasiz herkes ta-
rafindan Kuruma basvuru yapilabilmektedir.
Nitekim 6328 sayili Kanun‘un Kuruma bas-
vurma usullna duzenleyen 17. maddesinde
“Kuruma gercek ve tazel kisiler basvurabilir.
Basvuru sahibinin talebi zerine basvuru gizli
tutulur.” seklinde ifade edilmistir. Kamu De-
netciligi Kurumu’na basvuru yapilabilmesi
icin Kanun ilk olarak idari basvuru yollarinin
tuketilmis olmasi gerekmektedir®.

Bir baska deyisle gercek ya da tuzel kisi,
idarenin eylem ve islemlerinden dolayi
Kamu Denetgciligi Kurumu’na basvuru ya-
pabilmesi i¢in gerek 2577 sayili Kanun'da
belirtilen idari bagvuru yollari gerek 6zel
kanunlarda yer alan zorunlu idari basvuru
yollarinin tuketilmesi gerekmektedir. 2577
sayill Kanun'da duzenlenen idari basvuru
yollari ihtiyari ve zorunlu basvuru yollar ola-
rak duzenlenmesine ragmen 6328 sayili Ka-
nun geregince 2577 sayili Kanun’'da ihtiyari
olarak duzenlenen basvuru yollarn, Kurum'a
basvuru igin zorunlu tutulmustur. Ancak 6zel
kanunlarda duzenlenen zorunlu idari basvu-
ru yollarinin tuketilmis olmasi yeterli kabul
edilmistir. Kanun’da Kuruma basvuru igin
idari bagvuru yollarinin tuketilmesi sartinin
aranmasi, doktrinde basvuruyu guclestire-
cegdi ve Kurum’dan beklenen amaca uygun
dasmeyecegi gerekgesiyle elestirilmistir™®.
idari bagvuru yollari tuketilmeden basvuru
yapilamayacagina iliskin kuralin istisnasi ise
Kanun’un 17.maddesinin 4. fikrasinda duzen-
lenmistir. isbu fikra htkmu uyarinca Kurum
tarafindan telafisi gu¢ veya imkansiz zararlari-
nin dogmasi ihtimaline kanaat getirilirse idari
basvuru yollari tuketilmeden de basvurunun
kabult mumkuandar.

Kanun geregince basgvurulardan sebepleri,
konusu ve taraflariayniolanlar ile daha 6énce
sonuclandirilanlar incelenmeyecek olup bir
baska deyisle konusu ve taraflari bakimin-

The Institution accepts applications submit-
ted through provincial or district governor’s
offices. The legislation deemed it unneces-
sary to include any component of the matter
of the application in the petition, deeming
the applicant’s information sufficient. In ad-
dition, there is no requirement to submit an
application with a petition, and pursuant to
Article 10 of the Regulation on Procedures
and Principles Concerning the Implementa-
tion of Law on the Ombudsman Institution
(Regulation), if the conditions specified in
Article 9 of the Regulation are met, it will be
possible to submit an application electroni-
cally or via other communication tools.

After the initial examination of applications
that meet the specified criteria, certain appli-
cations will not be further examined. These
include applications that lack specific mat-
ters, concern disputes already being dealt
with or resolved by judicial organs, do not
meet the criteria set out in Article 17(2) of Law
No. 6328, have identical reasons, subject
matters, and parties, or have been resolved
previously'. The filing of an application
during ongoing litigation will suspend the
litigation process, as stated in Article 17(8)
of Law No. 6328. Upon receiving a response
to the application, the remaining time for fil-
ing an administrative lawsuit will be available
as a remedy. If the application is accepted,
the Institution may request information and
documents from relevant individuals and in-
stitutions regarding the subject matter of the
application.

TURKIYE'DE IDARI OMBUDSMANLIGIN ISLEYiSI

dan ayni olan basvurular incelenmeden di-
rekt olarak reddedilecektir.

Basvurunun ilcede kaymakama, illerde ise
valiliklere verilecek dilekgeler ile yapilabil-
mesi mumkundur. Kanun; basvuru dilekce-
sinde basvurucu bilgilerinin dilek¢ede yer
almasini yeterli gérmus, basvuru konusuna
dair herhangi bir unsurun dilek¢ede bulun-
ma zorunlulugunu aramamistir. Ayrica basvu-
runun dilekge ile yapilmasi zorunlulugu bu-
lunmamakta olup Kamu Kurumu Denetgiligi
Kanunu Yonetmeligi'nin 10. maddesi geregdi
yonetmeligin 9. maddesinde belirtilen kosul-
lanin bulunmasi halinde elektronik ortamda
veya diger iletisim araclariyla da basvuru ya-
pabilmek mumkuan olacaktir.

Bu 6ngorulenlere uygun bagvurular Uzerin-
de yapilacak ilk inceleme sonucu, belirgin
bir konuyu icermeyenler, yargi yerlerinde
gorulmekte olan veya yargi yerince karara
baglanmis olan uyusmazliklar ve Kanun’un
17/2. maddesindeki sartlar tasimayanlar,
basvuru konusu ve taraflar ayni olup daha
once 6neride bulunulmus konular, hakkinda
ilk inceleme yapilmadan basvurunun redde-
dilecegi belirtilmistir'". Kuruma yapilan bas-
vuru Kanun'un 17. maddesinin 8. fikrasi uya-
rinca idari dava agma suresini durduracaktir.
Basvuruya cevabin tebliginden itibaren, idari
dava agma suresinden kalan sure icerisinde
idari dava agma yolu kullanilabilmesi mum-
kunduar. Basvurunun kabul edilmesi halinde
Kurum tarafindan basvuru konusuna iliskin
ilgili kisi ve kurumlardan bilgi ve belge talep
edebilecektir.
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9 6328 sayili Kanun'dan farkli olarak
5548 sayili Kamu Denetciligi Kurumu
Kanun‘unda Kuruma basvuru yapila-
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taydi.
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According to Article 18(1) of Law No. 6328,
it is mandatory to provide the information
and documents requested by the Institution
within thirty days from the notification date.
Failure to comply with this request may result
in an investigation initiated by the relevant
authority, upon the request of the Chief Om-
budsman or ombudsmen.

State secrets or trade secrets cannot be sub-
mitted to the Institution by the highest-rank-
ing officials or board of competent authori-
ties, with a justification for refusal. However,
the Chief Ombudsman or a designated om-
budsman may examine such state-secret in-
formation or documents on-site, as outlined
in Article 18(2) of Law No. 6328.

The Chief Ombudsman, ombudsmen, or
experts may interview witnesses or relevant
individuals, or appoint referees in relation to
the subject matter under examination and
investigation. The Institution is required to
complete its examination and investigation
within six months from the date of applica-
tion.

The Institution will notify the outcome of its
examination and investigation, along with
any recommendations, to the relevant au-
thority and the applicant. According to the
ombudsman’s recommendation, the relevant
public authority must act or take action within
30 days. The applicant will also be informed
about available remedies, the deadline for
application, and the authority to which the
application should be submitted™.

IV. CONCLUSION

The Ombudsman Institution, known as the
Public Auditor, isimplemented in many coun-
tries, including Turkey, to ensure public over-
sight. In Turkey, the Ombudsman Institution
isregulated by Law No. 6328, which outlines
its formation, responsibilities, and operation-
al procedures. The main objective of this law
is to establish an independent and effective
mechanism for addressing complaints relat-
ed to public services and protecting individu-
als from arbitrary administrative actions.

The autonomy and impartiality of the Om-
budsman Institution are its fundamental
characteristics. It is not subject to instruc-
tions or directives from any organ, authority,
or power. The provisions in Law No. 6328 re-
garding the selection process, term of office,

Kurumun inceleme ve arastirma konusu ile
ilgili olarak istedigi bilgi ve belgelerin, bu is-
tegin teblig edildigi tarihten itibaren otuz guin
icinde verilmesi zorunludur. Bu sure i¢inde
istenen bilgi ve belgeleri hakli bir neden ol-
maksizin vermeyenler hakkinda bas denetgi
veya denetcinin bagvurusu Uzerine ilgili mer-
ci, disiplin sorusturmasi acabilmektedir.

Devlet sirri veya ticari sir niteligine sahip bel-
geler ancak yetkili mercilerin en st makam
veya kurulunca gerekce gosterilmek sartiyla
verilmeyebilir. Ancak s6z konusu bu belgeler
bas denetci veya denetci tarafindan yerinde
incelenebilmesi mumkundur.

Kamu denetgisi basvuruya iliskin konuyla il-
gili tanik ya da kisileri dinleyebilmekte veya
bilirkisi incelemesi yaptirabilmektedir. Ku-
rum, ilgili bagvuruyu 6 ay icinde sonugclan-
dirmaktadir. Yaptigi arastirma ve inceleme
sonucunda gorus ve Onerilerini ilgili kamu
kurulusuna ve basvurana bildirir. Ayrica bas-
vurana, bu agama sonrasi izlenilmesi gereken
basvuru yollarini géstermektedir. ilgili kamu
mercii tarafindan kamu denetgisinin 6nerisi
dogrultusunda 30 gun icerisinde iglem te-
sis edilmeli veya davranista bulunulmalidir.
Mercii, 6dneriyi uygulanabilir nitelikte gor-
medigi takdirde bunun gerekgesini 30 gun
icerisinde kamu denetcisine bildirmesi ge-
rekmektedir'2.

IV. SONUC

Ulkemizde ve Duinya’da birgok tlkede uygu-
lanmakta olan ombudsmanlik kurumu kisaca
kamunun denetlenmesi anlamina gelmek-
tedir. Ulkemizde ombudsmanlik kurumunu
ifade etmek i¢in Kamu Denetgiligi Kurumu
kavrami kullanilmakta olup bu kurumun
kurulus, gorev ve calisma usullerine iligskin
ilkeler, 6328 sayili Kamu Denetgiligi Kuru-
mu Kanun'u ile duzenleme alani bulmustur.
6328 sayili Kanun ile kamu hizmetlerinin is-
leyisinde bagimsiz ve etkin bir sikayet meka-
nizmasi olusturulmak amaclanmis boylelikle
idarenin gucu karsisinda bireyin korunmasi
hedeflenmistir.

Kamu Denetgiligi Kurumu'nun en énemli
ozellikleri bagimsiz ve tarafsiz olmalaridir.
Kurum, hi¢bir organ makam ve merci tarafin-

dismissal procedures, budget, and person-
nel of the Institution are designed to ensure
itsindependence and impartiality. It's import-
ant to note that the institution’s decisions are
not legally binding. The Institution’s findings
and recommendations are not mandatory,
and it does not have the power to enforce
its decisions. This distinguishes it from the
administrative judiciary.

Toinitiate action, the Ombudsman Institution
requires the submission of an application.
There are no exceptions to this requirement,
and anyone can file an application. Applica-
tions can be submitted to provincial or dis-
trict governor’s offices, and there is no spe-
cific format for the application. The Law No.
6328 does not prescribe specific elements
that must be included in the application;
the information provided by the applicant
is considered sufficient. Upon accepting an
application for review, the Institution may
request information and documents from
relevant individuals and institutions. The In-
stitution is given a timeframe of six months
to complete its examination of the applica-
tion and reach a conclusion. In summary, the
Ombudsman Institution, established under
Law No. 6328, operates independently and
impartially to address complaints related to
public services. It requires the submission
of an application for action to be taken, and
its decisions are not legally binding. The In-
stitution conducts its examinations within a
six-month timeframe.
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TURKIYE'DE IDARI OMBUDSMANLIGIN ISLEYiSI

dan emir ve talimat alamaz. 6328 sayili Ka-
nun’da Kurumun secilme yéntemleri, gérev
suresi, gorevden alinma yontemleri butce ve
personeline ilisin duzenlemeler ile Kurumun
bagimsiziginin ve tarafsiziginin saglanmasi
amaclanmistir. Kurumun bir diger 6zelligi ise
kararlarinin hi¢bir baglayiciiginin bulunma-
masidir. Kurum tarafindan yapilan inceleme-
ler sonucunda varilmis olunan karar yalnizca
o6neri mahiyetinde olup, herhangi bir konuda
idareyi baglayici degildir. Bu yonuyle idari
yargidan ayrilmaktadir. Kurumun harekete
gecebilmesiicin dncelikle kendisine basvuru
yapilmasi gerekmekte olup kurumun kendili-
ginden harekete gecebilmesi mumkun degil-
dir. Bagvuru icin bir istisna getirilmemis olup
herkes tarafindan yapilabilmektedir. Gergek
ya da tuzel kisi ilcede kaymakama, illerde ise
valiliklere verecekleri dilekge ile basvurula-
rini yapabilmektedirler. Bagvurunun dilekge
ile yapilma zorunlulugu bulunmamaktadir.
6328 sayill Kanun basvuru icin basvurucu-
nun bilgilerinin bulunmasini yeterli gérmus,
konuya iligkin herhangi bir unsur aramamig-
tir. Kuruma yapilan kabul edilebilir bir bagvu-
ru sonunda kurum basvuruyu incelemeye
alacak olup ilgili kisi ve kurumlardan bilgi ve
belge talep edebilecektir. Kurumiilgili bagvu-
ruyu 6 ay icinde sonuclandirmaktadir.
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